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[1] The plaintiffs'operate a refractory business doing beth
the installation and maintenance o§ heat resistant materials
used in industries which operate at higher temperatures such as
the aluminum smelting business and the pulp and paper business.
‘Until they resigned in early 1994, the defenﬁants Craig Schoen‘-
and Paul Piper were employees of the plaintiffs. In 1994,
Messrs. Schoen and Piper left the employ of the plaintiffs.and -
entered the employ of the defendant, Recor Services, Inc. That
defendant then became a competitor of the plaintiffs in the
‘-refractory business. The plaintiffs say that Messrs. Schoen
and Piper breached their obligations to the plaintiffs in the
manner they terminated their employment with the plaintiffs and
that they breached fiduciary duties owed, duties of loyalty and
good faith owed, and duties set out in Confidentiality
Agreements signed by them both in the manner in which they
terminated their employment and in their activities as.
potential and as actual employees of Recor. On the other hand,
the defendants say that no duties owed by Messrs. Schoen and
Piper as employees or as former employees were breached by

them.

BACKGROUND

[2] Mr. Schoen became an employee of the plaintiffs in 1983
and, in November, 1989, he was promofed to the position of
Regional Manager in British Columbia. When he was hired, he
signed an "Employee Invention and Confidential Information

Agreement" which contained the following clause:
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5. I shall not, during the term of my employment or
thereafter, disclose to others or use ... any of the
[plaintiffs'] ... or its successors' confidential
technical or other confidential business information.
"Confidential technical or other confidential
business information" means any information which 1
learn or originate during the course of my
employment, regardless of whether it is in written or
other tangible form that (a) is not generally
available to the public and (b) gives one who uses 1t_
an advantage over competition.

[3] Originally, Mr. Schoen feported directly to the President
and was part of the Operating Committee that made decisions
regarding all of the business of the plaintiffs. Subsequently,
Mr. Schoen reported to the Vice-President in charge of the
refractory business (David Lane) and, after November, 1993, was

not a member of the Operating Committee.

[4] About a year before Mr. Schoen left the employ of the

plaintiffs, the bid prices for projects over $100,000 became a
"group" decision. In his testimony, Mr. Schoen described the
process for reviewing the contractual terms and conditions on

major bids as follows:

... Towards, ... approximately the last year of my
employment with Clayburn, John Eccles [the President of
the plaintiffs] had decided that it would be in the best
interests of the company and everybody involved that on
large projects, and I can't remember what the dollar
figure was, that on large projects we would sit together
as a group and decide unanimously what markups we would
use and what strategies we were going to use to get the
project.

Mr. Schoen described this new policy as being "a very good

policy."
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[5] The office for the operation managed by Mr. Schoen was
located where the Head Office of the plaintiffs was located,
with the Head Office being upstairs and the B.C. Regional
Office downstairs. Despite the proximity, I find that the two

operations were distinct.

[6] The "Objectives" set out in the job description for Mr.
Schoen were:
To manage the B.C. Region by actively developing and
increasing sales, and profile in Clayburn's specialities

and, by so doing, generate the expected profits as laid
out in annual forecasts and budgets.

[7] At trial, Mr. Schoen agreed that his responsibilities
could be described as: "entirely responsible for all of the
construction and refractory business that Clayburn did in the
British Columbia region" and that he "operated quite
independently." He indicated that he had the greatest degree
of contact with refractory customers and that the president and
vice-president of the plaintiffs had "virtually none." Mr.
Schoen described Mr. Piper as having the second greatest degree

of contact.

[8] Mr. Rennie, the Manager of Finance and Administration of
the plaintiffs, described Mr. Schoen's responsibilities as

follows:

As the regional manager, he was the manager of that
business unit. He was responsible for the bottomline
profitability of that operating unit, and as such, he had
responsibility and authority for all personnel matters,
including hiring and firing, promoting, demoting,
training, et cetera. And he put together the team of
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people that he selected to run that business. He was also
-- one of his primary responsibilities was with regards to
sales, promotion of the product. He was the chief sales
contact with our customers. He was the one that decided
bid prices for quotations, negotiating contracts.
Generally he had full -- he was our key salesman in
contact with our customers. He was also the business
manager of the region or the operating unit, prepared
business plans and sales marketing plans, and made
recommendations for changes to our business, such as new
products or services. It was like having his own business.
He was the man in charge of it.

I find that this is an accurate description of the powers and
responsibilities of Mr. Schoen at the time he left the employ

of the plaintiffs.

[9] Mr. Piper was a Queen's University Mechanical Engineer
graduate who went to work for the plaintiffs directly after
graduating from university in 1979. Mr. Piper reported to Mr.
Schoen as the B.C. Regional Manager and his job description was

"Construction Manager." He had two people reporting to him.

[10] At his discovery, Mr. Piper described his job as
involving: "doing bid prepérations, coordinating jobs and
invoicing." Mr. Piper never sat on the Operating Committee of
the company. At trial, Mr. Rennie described Mr. Piper's duties
as follows:

As the construction manager, he had the construction
superintendent and the warehouse supervisor reporting to
him. His primary duties were preparing to bid -- cost
estimates, bid documents for tenders, organizing the jobs,
arranging for materials, material shipments to the jobs,
determining what materials were to be used, whether they
were Clayburn materials or purchases from outside
suppliers. He was responsible for the technical part of
doing the bids and doing the work.
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[11] Mr. Piper's job description contained the following
statement of "Objectives":
To direct the various functions of the Construction
Department to implement and successfully complete the
region's portion of the Marketing Plan. The Construction

Department's first objective is the maximization of
company product sales. .

I find that this is an accurate description of the'powers and

responsibilities of Mr. Pipef at the time he left the employ of

the plaintiffs.

[12] Mr. Piper signed the same form of "Employee Invention and
Confidential Information Agreement" as had been signed by Mr.

Schoen.

[13] Mr. Schoen and Messrs. Ryan and Nothman of Recor met on
October 19, 1993. It was the positidﬁ:éggéggégigjyaken by all
of the defendants that there were only informal discussions in
19983 and early ;994 about the possibility of Mr. Schoen joining
Recor, that Recor made it clear throughout that they were not
prepared to negotiate with Mr. Schoen until he héd left the
employ of the plaintiffs, that no arrangements were made wifh
Messrs. Schoen and Piper until both of them had left the employ
of the plaintiffs and that no information of a confidential

nature passed as between Messrs. Schoen and Piper and Recor.

[14] By letter dated December 31, 1993, Mr. Schoen submitted
his resignation to the plaintiffs effective February 28, 1994.

Mr. Schoen and Mr. Lane of the plaintiffs met on January 3,
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1994 and reached an agreement which was set out in a January 4,
1994 letter to Mr. Schoen. It was agreed that the effective
date of the resignation would be January 3, 1994, that Mr.
Schoen was to receive as a "final cash settlement" an amount
equivalent to his salary to and including January 31, 1994 but
this amount was subject to an adjustment to "accommodate
outstanding business expenses" and 1994 holidays taken in
advance. In this letter, the plaintiffé concluded: "We remind
you that there is a Confidentiality Agreement in force between
you and Clayburn which must be respected." Mr. Schoen signed a
copy of that letter on January 5, 1994 indicating that he
"understood and accepted" the letter. Mr. Schoen immediately

went to work for Recor.

[15] By letter dated January 17, 1994, Mr. Piper resigned
effective February 25, 1994 and indicated that his services
would be available until that date. Mr. Lane, by letter dated
January 20, 1994, responded to this resignation letter. Mr.
Lane reiterated that they were relying on his work, knowledge,
experience and ability in view of Mr. Schoen's departure
leaving Mr. Piper as the only person who had any direct contact
with the customers of the plaintiffs. The letter also set out
the following:
In your letter of January 17, 1994, you gave us just over
a month's notice of your intention to leave our
employment. Our understanding of the employment contract
between us is that both you and Clayburn are obliged to
give one another reasonable notice of any intention to
terminate the employment contract. While the question of
'reasonable notice' is not capable of a precise

measurement, we understand that in the circumstances of
the importance and length of your employment with us we
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-areféntitled,toib months notice. We are going to have to
'——/L/ . »

insist that you give us this notice. Accordingly, we are
prepared to take your letter of January 17, 1994, as

noti you-will be terminating your employment with
usQégg;ézzig;July_15+_A§2__ If we are able to make
arrangements to replace you before then, we will make
every effort to do so. We have today started to look for a
replacement for you.

If you have any difficulty with this, please advise me. If’
we do not have adequate notice from you and, accordingly,
the opportunity to replace you, we are concerned that we
will suffer substantial damages.
[16] Mr. Piper testified that he was upset by this letter and
that he left work upon receipt of it and sought medical
attention. The next day, a form from Mr. Piper's doctor statedl
that he was "unfit" to work "Due to Medical Reasons." The
policy of the plaintiffs requiring employees who would be away
for more than five days to have a medical examination by the
company's doctor was drawn to Mr. Piper's attention. No such
appointment was ever made by Mr. Piper. Mr. Piper undertook no
services for the plaintiffs after the receipt of the January

20, 1994 letter. Mr. Piper went to work for Recor in late

February or early March, 1994.

[17] The position of the plaintiffs can be summarized as
follows:
(a) Recor reached an agreement with Messrs. Schoen and
k) 3 . » /—‘“\
Piper regarding their employment with Recor long before both of
~—
them gave their notice to the plaintiffs;
(b) After an agreement had already been reached that they
would be employed by Recor, Messrs. Schoen and Piper were

involved in the preparation of bids made to the customers of
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the plaintiffs and they ultimately used confidential
information about the bids of the plaintiffs to make competing
successful bids on behalf of Recor:

(c) Messrs. Schoen and Piper used confidential
information of the plaintiffs both before and after commencing
émployment with Recor for the benefit of Recor and in violation

of the obligations that they owed to the plaintiffs.

NOTICE PERIOD OWED BY AN EMPLOYEE TO AN EMPLOYER

[18] In Woodlock v. Nova Corp. Int. Consulting Inc. (1990), 48
B.C.L.R. (2d4) 1 (B.C.C.A.), Southin J.A. speaking on behalf of
the court acknowledged that the length of notice required from
an employee was the same as the notice required to be given by

an employer to an employee.

[19] In the case of Mr. Schoen, it would ordinarily have been
the case that the plaintiffs would have to give Mr. Schoen and
Mr. Schoen would have to give the plaintiffs notice in the
range 10 to 11 months. Mr. Schoen had been with the company
for 11 years and would have insisted on that amount of notice
if his employment had been terminated by the plaintiffs.
However, the plaintiffs and Mr. Schoen entered into an
agreement whereby he would be released immediately. While the
plaintiffs were not fully aware of all of the circumstances of
Mr. Schoen leaving, they are nevertheless bound by the
agreement reached. Accordingly, while Mr. Schoen did not
provide the plaintiffs with sufficient notice, the plaintiffs

are not entitled to any damages as a result.



