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meeting in late December, there was no other contact "of any

nature."

[46] He testified that, after a meeting in late December, 1993, a
contract of employment was prepared and forwaréed to Mr. Schoen
for signature as it was his.understanding that Mr. Schoen had
already resigned from the plaintiffs. It was his further
testimony that, once he found out that Mr. Schoen had not, as
vet, communicated his resignation to the plaintiffs, he
instructed Mr. Schoen to destroy the original contract and
forwarded a new contract which was only to be signed by Mr.
Schoen after he had actually resigned. He testified that this
Employment Agreement was then signed by Recor and by Mr. Schoen

on January 7, 1994.

[47] The sequence of events provided by Mr. Ryan at his discovery
and at trial and by Mr. Schoen at his discovery was substantially
the same. The discoveries took place while Mr. Schoen still
worked for Recor and prior to Mr. Schoen providing many of the
documents to the plaintiffs which had previously not been
produced by any of the defendants. The employment of Mr. Schoen
by Recor was terminated in December, 1996. Afterwards, Mr.
Schoen contacted the solicitor for the plaintiffs, provided many
of the documents which had not been previously produced, and
agreed to be interviewed by counsel for the plaintiffs as to the
dealings he had with Recor during the fall of 1993 and 1994 and
1995. An agreement was subsequently reached as between Mr.

Schoen and counsel for the plaintiffs that the plaintiffs would
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not pursue Mr. Schoen on any judgment obtained against him

providing he testified "truthfully at trial." The documents
produced and the testimony of Mr. Schoen at trial produce an
entirely different picture than what was presented by Messrs.

Schoen and Ryan at discovery and by Mr. Ryan at trial.

[48] The documents reveal, firstly, that Mr. Schoen.wrote the -
letter dated October 27, 1993 ﬁhich is set out in part above.

Mr. Ryan would only say of the October 27, 1993 letter: "Yeah, I
believe 1'd seen this letter before." As to where the original
of the letter was and why it wasn't produced by Recor, Mr. Ryan
testified: "I don't know. I don't know if I forgot about it. I

would assume that if I had a copy of this document, I would have

made it available." Regarding the letter itself, Mr. Ryan
testified that: "... at no time did ... I ask him to provide us
with any financial information whatsoever." At trial, he could

only testify as to the financial information set out in the
letter as follows: "One is we didn't believe that it was
possible. Second thing is that it is an unsolicited letter and
for what reason he's giving us this information was immaterial to
us. We weren't looking to enter into the refractory business at
this time." Recor put no information before the court whidh@
would indicate when they did make the decision to enterﬂint0~the?
refractory business in Canada and upon what—information'they%
relied to make that decision? Accordingly, I find that the

information provided in this letter and subsequently by Mr.

Schoen was relied upon by Recor in making its decision to enter



Clayburn v. Piper et al and Clayburn v. Recor et al Page: 25

the refractory business and to hire Messrs. Schoen and Piper to

run that business for them.

[49] As to whether any specifics were discussed at the October
19, 1993 meeting, the following questions-were asked of Mr. Ryan
at trial and the following answers given:

0 Exactly, Schoen says that he was asked after the

Bellingham meeting by Jones and. yourself to advise

about Paul's available and the budget for Recor Canada,

what it would cost you to operate in Canada, and what

sort of business you could do in Canada based upon the

business Clayburn was doing and their books and

records. Do you recall that discussion?

No, sir. :

You say it didn't happen?

With myself and Jerry Jones?

Yeah.

I don't believe so.

You don't believe so, but you're not sure?

I don't believe so.

I'm also told by Schoen that throughout the fall of

'93, you and Schoen were discussing his employment

contract and its specific terms; that is, you were

discussing it in October and November and December. Is

that true?

A No specific terms were discussed. There were general
stuff, but no specifics.

OPOoOPOPOY

[50] Secondly, also in evidence was a copy of December 8, 1993
letter and attached Employment Agreement forwarded by facsimile
transmission to Mr. Schoen by Mr. Ryan. Mr. Schoen was in Hawaii
at the time. The letter set out the following:

It was nice to talk to you yesterday about your joining
RECOR in order to establish an organization in Canada.

I have drafted an Employment Agreement which is attached.
Please review and call me if you have any questions or
comments. '

Per our discussions about timing for yourself and Paul to
join RECOR, as well as the issue of office and warehouse
space, I feel we are in agreement.
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I am looking for a competent business professional to join
us for a long term relationship, one who has similar
professional and personal goals. John, Jerry and I feel you
will fit well into the management team and look forward to
growing the business together.

Call me at your convenience so that we may setup a meeting
to finish putting the deal together.

[Si] When asked why this correspondence had not been produced and
had not been mentioned at the discovery or at the trial, Mr. Ryan
then testified: "I don't remember sending him one, but apparently
I did." As to why the document had not been produced, Mr. Ryan
testified: "I may not have even filed it." The Employment
Agreement which was attached to the December 8, 1993 from Mr.
Ryan to Mr. Schoen was virtually identical to the Employment
Agreement which was eventually signed (twice) by Mr. Schoen. Mr.
Ryan had no explanation for why he had testified at discovery and
at trial that he had had no further contact with Mr. Schoen until

late December, 1993.

[52] Thirdly, an Employment Agreement "effective January 1, 1994"
signed by Recor by Mr; Ryan on December 21, 1993 and signed by
Mr. Schoen on December 23, 1993 was in evidence. Mr. Ryan
confirmed that, when the December 21, 1993 cover letter was
written by him, he knew that Mr. Schoen was in the employ of the
plaintiffs. It was the evidence of Mr. Ryan that, when he found
out that Mr. Schoen was still employed by the plaintiffs, he told
Mr. Schoen to destroy this Employment Agreement. He further

testified at trial that, when he subsequently ascertained that



Clayburn v. Piper et al and Clayburn v. Recor et al Page: 27

Mr. Schoen was no longer employed by the plaintiffs, a new

Employment Agreement was prepared and forwarded for signature.

[53] Mr. Schoen testified that he had been instructed by Mr. Ryan
to destroy the earlier Employment Agreement when this litigation’
was threatened in February, 1994. Whilé” theré was some confusion
in the teéstimony 6f'Mr. Schoen as to’ when”éxactly he received:
those’ ifstrictions’ from Mr. Rygﬁ,*if was his clear testimony that °
he was asKed“to tear‘up the' first contract only after this action
‘was threatened and not in laté December as had been suggéstéd by

Mr.’ Ryan.

[54] While Mr. Ryan denied that he had ever instructed Mr. Schoen
to tear up the first contract because of the litigation and while
he insisted that he had told Mr. Schoen to tear up the first
contract only because he had ascertained that Mr. Schoen was
still employed by the plaintiffs, I prefer the evidence of Mr.
Schoen over the evidence of Mr. Ryan. Firstly, the first version
of the contract waslnever produced by the defendant, Recor.
Secondly, Mr. Ryan had no explanation as to why he would not have
kept a copy of the document even though Mr. Schoen had acted
against what he said were his specific instructions not to sign
the document until he had left the employ of the plaintiffs.
Thirdly, there is no indication as why Recor would wish to employ
Mr. Schoen when he had ignored the allegedly specific instruction
not to sign the document until he was no longér employed by the
plaintiffs. Fourthly, although Mr. Ryan indicated that the

computer generated letter and agreement was still available in
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the computer records of Recor, there was no indication as to why
it had not been earlier produced. Lastly, Mr. Ryan and Mr.
Schoen were specifically asked at their discoveries as to whether
there was any prior version of the Employment Agreement and. both
answered that there was not. This discovery took place in June
of 1994 as to Mr. Schoen and in August of 1994 as to Mr. Ryan.
Mr. Ryan was evasive, contradictory and unbelievable in his -
testimony at trial just as he had been at.his discovery. The
layers of deceit were effectively shredded when the documents
flowing between himself and Mr. Schoen were produced at trial.
In the circumstances, I accept the testimony at trial of Mr.
Schoen: “
He [Mr. Ryan] basically told me to pretend that it never
existed and get rid of it. ... Once the lawsuit was
launched, Mark Ryan was phoning me regularly, "Craig, we've
got to cover our asses here. Make sure you destroy

everything. Let's get everything in order so we don't leave///“/
ourselves open." 7 e

e— S

[55] These documents were not produced by Mr. Ryan on behalf of
Recor. They were produced by Mr. Schoen. Mr. Ryan's suggestion
that he did not keép copies of what he had forwarded to Mr.
Schoen and that he did not have any originals relating to what
Mr. Schoen had forwarded to him was simpiy not believable. The
October 27, 1993 letter from Mr. Schoen clearly set out
information which was confidential to the plaintiffs. The
provision of that information clearly vioiated the fiduciary

duties owed by Mr. Schoen to the plaintiffs.
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duties owed by Mr. Schoen to the plaintiffs.



Clayburn v. Piper et al and Clayburn v. Recor et al Page: 29

[56] I find that Messrs. Schoen and Ryan carried on extensive
negotiations during the-fall of 1993 regarding Messrs. Schoen and

Piper joining Recor. It is clear that an agreement was reachedN\\\

N

regarding the employment of Mr. Schoen early in December, 1993.
I find that the agreement to employ Mr. Schpen.was bésed 6n the
information which had been provided by Mr. Schoen to Mr. R&an

regarding the business affairs of the plaintiffs and the business,gx
which could reasonably be brought from the plaintiffs to Recor
when Mr. Schoen joined Recor. I find that Recor was the knowing f
and willing recipient of the confidential information. I also -
find that Recor relied upon the information received to make its \

decision to enter the refractory business in Canada. i

SOLICITATION OF MR. PIPER

[57] At trial, Mr. Ryan was asked when the first discussion
regarding Mr. Piper joining Recor occurred and he testified:
"February some time, I believe." He said that the first time
that he had heard the name Piper was some time in January. He
was asked: " You're sure of that?" and he testified: "Reasonably
sure." As to why Mr. Piper's name was mentioned in the October
27, 1993 letter to ﬁim, Mr. Ryan testified: "But there was no
discussion or even mention of Mr. Piper. I told you this letter
came unsolicited." He was asked to clarify why he had earlier
testified that he had not heard the name Piper until January or
February of 1993 even though the October 27, 1993 letter
mentioned his name. He testified: "But I don't know who Paul
Piper was so it didn't make any sense to me." He was pressed on

the question of whether he had not heard anything about Paul

N
i

J
/
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Piper until January of 1994 and he testified: "I didn't know

anything about Paul Piper until then, that's correct." As to

what he learned about in January of 1994, Mr. Ryan testified:
Because Craig said there is a guy who had worked with
me at Clayburn. I think we should be very genuinely
interested in him. My comment to Craig was at some
point in time when this division can afford to do so
and he is free of his obligation for Clayburn he

might consider that, but until that point in time,
let's not discuss the issue again. -

[68] It was put tq Mr. Ryan that Mr. Schoen would say that, on
October 19, 1993, he told Mr. Ryan that he wouldn't consider
coming to Recor unless Mr. Piper came as well. Mr. Ryanvwas
asked: "Do you recall that conversation" and he responded "No, I
do not." It was put to Mr. Ryan that the discussions in early
December when Mr. Schoen was in Hawaii included the question of
whether or not Mr. Piper would the plaintiffs to join Recor and
Mr. Ryan testified at trial: "I don't think so." He was asked
the gquestion: "Could it poésibly have been prior to January 7th?"

and he testified: "I don't believe so."

[59] The December 8, 1993 lettef which was faxed to Mr. Schoen in
Hawaii referred to "our discussion about timing for yourself and
Paul to join Recor." Mr. Ryan confirmed that he wrote the
letter. It was put to him‘that his testimony that he had only
heard Paul Piper's name after January 7th was a lie and he
testified:

Apparently I knew about Paul before then, but I tell

you I didn't. I think it's being taken out of

[context] text. Like I told you, I would not have
discussed bringing Paul on - in fact, I can -~ the
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conversations I had with Craig where we can't discuss
Paul until after the division is profitable enough to
be able to substantiate bringing him on, if that is
the case, sometime in the future. And that could be a
month, it could be a year.

[60] The testimony of Mr. Ryan in this reéard is simply not
believable. Mr. Piper's name is mentioned in the October 27,
1993 letter fo him as well as in ﬁis December 8, 1993 letter to )
Mr. Schoen. As well, his statement that Mr. Piper would only be
employed by Recor once the company had grown enough to justify

-
4 Oy
his employment is not believable as it is clear that very 1lit b

work had been obtained by Recor when Mr. Piper became an employee

-
2 Iv

in late February or early March, 1994. I have no hesitancy in , . _ O
’ i SR
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finding that an agreement was in place no later than December,t

1993 that Mr. Piper would be employed by Recor.

[61] In his testimony at trial, Mr. Piper agreed that he startéd
work with Recor while still being paid by the plaintiffs.
However, he indicated that the only thing he did for Recor was as
a "little favour for Craig" for a project in Prince George
involving West Coast Energy where he prepared some cost
projections. At his discovery, Mr. Piper testified that, between
January 17 and February 24, 1994, he and Mr. Schoen only: "...
discussed some numbers if I was to join Recor." Under cross-
examination at trial, Mr. Piper admitted that this statement was
not true. At trial, Mr. Piper admitted that Mr. Schoen was
advising him about the work "he was trying to get" while Mr.

Piper was on "sick leave." Mr. Piper indicated that there were



